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January 22, 2010

Kenneth J. McGhie, Esq.
General Counsel

Board of Elections and Ethics
441 4" Street, N.W., Suite 250
Washington, D.C. 20001

Re:  “Referendum on the Religious Freedom and Civil Marriage Equality Amendment Act
of 2009™

Dear Mr. McGhie:

This responds to your January 7, 2010 letter, in which you invited comment on whether the
proposed referendum, the “Referendum on the Religious Freedom and Civil Marriage Equality
Amendment Act of 2009” (“Referendum™), is a proper subject matter for referendum under
District law.

The following Summary Statement was contained in the Notice of Public Hearing that
accompanied your letter:

This referendum asks the voters to approve or reject the “Religious Freedom and
Civil Marriage Equality Amendment Act of 2009.” The Act would redefine
marriage resulting in persons of the same sex being permitted to be marry [sic] in
the District of Columbia, and would both provide and deny protections to
religious groups, individuals and organizations concerning their beliefs and
teachings about marriage.

Conclusion

The District has long been a leader in the protection of human rights and the eradication of
discrimination. The District’s commitment to equality, as expressed in the District’s Human
Rights Act, prohibits discrimination on the basis of sex, gender, gender identity, or sexual
orientation. In reaching this goal, there has been an on-going effort to amend the D.C. Official
Code to employ gender-neutral language, valid foreign same-sex marriages are now recognized
here, and, should the recently passed Bill 18-482, the “Religious Freedom and Civil Marriage
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Equality Amendment Act of 2009” (“Amendment Act”)' become law, any gender limitations on
the right to marry in the District would be removed. Unfortunately, the proposed Referendum
would, with a vote to reject the Amendment Act, result in limiting the ability to marry in the
District based on one’s gender, thereby denying same-sex couples over 200 rights and
responsibilities of civil marriage. Consequently, I find that the proposed Referendum is not a
proper subject for referendum under District law, as it discriminates, or has the effect of
discriminating, in contravention of the Human Rights Act.

Discussion

A referendum allows for a popular vote in which registered voters can affirm or reject a2 measure
passed by the legislature. See the Initiative, Referendum, and Recall Charter Amendments Act
of 1977 (“Charter Amendments Act”), effective March 10, 1978, D.C. Law 2-46, D.C. Official
Code § 1-204.101(b) (2006 Repl.), which defines “referendum” as follows:

The term “referendum” means the process by which the registered qualified
electors of the District of Columbia may suspend acts of the Council of the
District of Columbia (except emergency acts, acts levying taxes, or acts
appropriating funds for the general operation budget) until such acts have been
presented to the registered qualified electors of the District of Columbia for their
approval or rejection.

If a majority of the registered qualified electors voting on a referred act vote to disapprove the
act, such action is deemed a rejection of the act, and no action may be taken by the Council of
the District of Columbia with regard to the matter presented at referendum for one year
following the date of the Board of Elections and Ethics’s certification of the vote in the
referendum. See D.C. Official Code § 1-204.104. Here, the proposed Referendum would ask
the registered voters of the District of Columbia to affirm or reject the Amendment Act, which,
among other things, would authorize the performance of same-sex marriages in the District.

In view of the prohibition in District law — as more fully discussed below — against any
referendum that authorizes, or has the effect of authorizing, certain kinds of discrimination, the
question the Board of Elections must decide is this: Does a referendum that is designed to
foreclose, for one year, the ability of same-sex couples to obtain legislative authorization to
marry in the District violate the District’s Human Rights Act? This question must be
categorically and emphatically answered in the affirmative.

Since the passage of the Human Rights Act of 1977 (“HRA™), effective December 13, 1977,
D.C. Law 2-38, D.C. Official Code § 2-1401.01 et seq. (2007 Repl. & 2009 Supp.), the District
has been a leader in the protection of equal rights. The HRA states:

! Signed by the Mayor on December 18, 2009 (D.C. Act 18-248; 57 DCR 27). According to the Council’s website,
the projected law date of the Amendment Act is March 2, 2010.
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It is the intent of the Council of the District of Columbia, in enacting this chapter,
to secure an end in the District of Columbia to discrimination for any reason other
than that of individual merit, including, but not limited to, discrimination by
reason of... sex... marital status... sexual orientation, gender identity or
expression... ' '

The HRA is a broad, remedial statute to be generously construed. See Wallace v. Skadden, Arps,
Slate, Meagher & Flom, 715 A.2d 873, 889 (D.C. 1998) (citing Simpson v. District of Columbia
Office of Human Rights, 597 A.2d 392, 398 (D.C. 1991)). It has also been described as a
“powerful, flexible, and far-reaching prohibition against discrimination of many kinds, including
sex and sexual orientation.” Dean v. District of Columbia, 653 A.2d 307, 319 (D.C. 1995).
Notably, the HRA “was primarily designed to protect from invidious discrimination those
persons or groups who have traditionally been subjected to unfair treatment. Although
heterosexuals are and should be covered too, the main purpose of the sexual orientation
provision was to ensure that homosexuals enjoy equal rights previously denied to them.”
Howard Univ. v. Green, 652 A.2d 41, 49 n.12 (D.C. 1994)(emphasis added).

In order to support the eradication of discrimination, the Board of Elections and Ethics is
required to refuse to accept a referendum if it finds that it is “not a proper subject of referendum”
because it authorizes, or would have the effect of authorizing, discrimination prohibited under
the HRA. See section 16(b)(1)(C) of the Initiative, Referendum and Recall Procedures Act of
1979 (“Procedures Act”), effective June 7, 1979, D.C. Law 3-1, D.C. Official Code § 1-
1001.16(b)(1)(C) (2006 Repl.). The propriety of this requirement was most recently upheld and
applied to reject the proposed initiative to prevent the recognition of foreign same-sex marriages
in the District in Jackson v. District of Columbia Bd. Of Elections & Ethics, No. 2009CA008613
slip op. (D.C. Super.Ct.2010) (“Jackson II”) at 6-14.

The proposed Referendum would result in the authorization of, or have the effect of authorizing,
discrimination prohibited under the HRA by preventing same-sex couples from obtaining the
Council’s elimination — in Bill 18-482 — of the current statutory restriction on the ability to marry
based on one’s gender, thereby denying same-sex couples the ability to marry the person of their
choice based on their gender and sexual orientation. This is similar in principle to the right
recognized in Romer v. Evans, 517 U.S. 620, 633 (1996), to be free of a state law prohibition
against all legislative action at any level of state or local government designed to protect
homosexual persons.

The analysis of whether the right of same-sex couples to obtain the exercise of the Council’s
authority to permit same-sex marriages in the District is protected by the HRA is necessarily
framed to some extent by the decision in Dean v. District of Columbia, 653 A.2d 307 (D.C.
1995). In Dean, the Court of Appeals held that the denial of a marriage license to a same-sex
couple did not violate the HRA. In doing so, the court acknowledged that “the elimination of
discrimination within the District of Columbia should have the highest priority and that the
Human Rights Act should therefore be read in harmony with and as supplementing other laws of
the District.” See id. at 319 (citations omitted).
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The court went on to consider the legislative history of the HRA and the other District laws
concerning marriage. In its consideration, the court attached great importance to gender specific
terms in the District’s marriage statutes. It further reasoned that the HRA was not meant to
affect the meaning of “marriage” because there were not any comments in the legislative history
indicating that the Council so intended. See id. at 319. Thus, the court concluded that “by
legislative definition -- as we have seen -- ‘marriage’ requires persons of opposite sexes; there
cannot be discrimination against a same-sex marriage if, by independent statutory definition
extended to the Human Rights Act, there can be no such thing.” See id. at 320.

Dean is instructive in that it determines whether a particular form of discrimination is prohibited
by the HRA by considering the legislative history of the HRA, current statutory context, and
legislative intent in determining impermissible discrimination. See In Re: Marriage Initiative of
2009, No. 09-006 at 11 (D.C. Bd. of Elections & Ethics, Nov. 17, 2009). The court in Dean
considered these factors and found no support for same-sex marriage. However, applying this
same analytical framework today, the conclusion in Dean no longer holds true at least insofar as
it might suggest that individuals have no right under the HRA to be protected against a
referendum that has the dual effect of preventing enactment of Bill 18-482 and barring future
legislative recognition of same-sex marriage in the District.

Since the Dean decision, there have been “many significant changes in the District’s marriage
law.” See Jackson v. District of Columbia Bd. of Elections & Ethics, No. 2009 CA 004350 slip
op. at 6 (D.C. Super. Ct. 2009) (“Jackson I""). At the time Dean was decided, there were eight
gender-specific provisions in the District’s marriage statutes noted by the court, all of which

have been amended to remove the gender-specific references. See D.C. Official Code §§ 16-901,
16-911, 16-912, 16-913, 16-916, 46-601, 46-718, 46-401. These amendments occurred as part of
a systcmatic effort to employ gender-neutral language throughout the D.C. Code, particularly as
it pertains to the rights, benefits, and obligations associated with the institution of marriage.

Additionally, at the time Dean was decided, no state recognized same-sex marriage; however, at
this time, Massachusetts, Connecticut, lowa, Vermont, and New Hampshire all recognize same-
sex marriage.> Furthermore, Belgium, Canada, the Netherlands, Norway, South Africa, Spain,
and Sweden allow same-sex marriage.

Given the District’s affirmative policy of prohibiting discrimination on the basis of sex, sexual
orientation, gender, and gender identity or expression, the Distrit has also taken steps to
recognize same-sex marriages. Under section 1287a of An Act To establish a code of law for the
District of Columbia, effective July 7, 2009, D.C. Law 18-9, D.C. Official Code § 46-405.01 (56
DCR 3797), District law now explicitly recognizes valid same-sex marriages from other
jurisdictions. This important development reinforces the conclusion that the HRA protects the
right of same-sex couples to seek and to obtain legislative recognition of their right to marry in
the District.

2 In California, same-sex marriages performed before the passage of Proposition 8, which limited marriage to one
man and one woman, will remain valid, but same sex marriages are no longer performed. The validity of
Proposition 8 is now being challenged in federal court under the Fourteenth Amendment to the U.S. Constitution.






