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Rc: Rcfcrendum on Jury and Maniagc Amcndmcnt Act of 2009

Dear Mr. McGhic:

Sccrion l6(cX3) of the District of Columbia Elcction Codc of 1955, cffcctive Junc 7, l9?9
(D.C. law 3- l; D.C. Official Codc $ l-1001.16(cX3)), allows thc Board of Elections to consuft with
this officc to cnsurc that rcfcrcndum tncasurcs arr in thc propcr lcgislativc form. In addition, you
have askcd if thc proposed measure is thc propcr subject for a rcfcrcndum. I have rcvicwcd the
proposed refcrcndum forcompliance with thc rcquircmcnts of District taw, including thc Initiative,
Refercndum, and Recall Chancr Amendmcnts Act of 1977, cffectivc March 10, 1978 (D.C. Law 2-
46; D.C. Official Codc $ t -204.101 er sag.), thc Initiativc, Refcrendum, and Rccall Proccdurcs Act
of 1979, cffcctivc Junc 7, l9?9 (D.C. l:w 3-l; D.C. Official Codc $ l- l0ol.01 passiz), the District
of Columbia Homc Rulc Act, approvcd Dcccmbcr 24, 1973 (87 Stat. 813; DC Official Code r-
201.01$ al seq.) ("Honrc Rulc Act"), thc Human Righls Act of l9?7, effcctivc Dccembcr 13, l9?7
(D.C. law 2-38; D.C. Official Code $ 2-1401.01 et seq.) ("Human Rithts Act"), rnd judicial
i ntcrprotations of thcsc atatutca.

Bascd on my rcview of thc authoritics citcd rbovc, it is myopinioa that as currcntly draftcd,
rhe proposal is not thc propcr subject for a rcfcrendum undcrDistrict law bccausc it would authorize,
or would havc the effcct of authorizing, discrimination prohibited by thc Human Rights Act.
Bccausc this proposal is lcgally objcctionable, it should not bc ccrtificd as thc propcr subjccr for a
rcfcrendum.



DISCUSSION

On May 5, 2009, the Council of the District of Columbia approved the Jury and Mamage

Amendment Act of 2009. That measure amended Distnct of Columbia law to provide that mariages
legally entered into in another junsdiction by 2 persons of the same sex shall be recognized in the

Distnct of Columbia. The act was signed by the Mayor on M ay 6,2009. (See , D.C' Act l8-701 56

DCR 3797). It was transmitted to Congress on May I l, and is projected to become law on July 6,
2009.

According to the summary statement submitted by the proposer, the proposed measure,
entitled "A Referendum Conceming the Jury and Manrage Amendment Act of 2009", wouldl

Allow the voters of the District of Coiumbia the opportunity to decide whether the
District of Columbia will recognize as valid a marliage legally entered into in another
jurisdiction between 2 persons of the same sex. A"No" vote to the referendum will
continue the current law of recognizing only mamage between persons of the
opposite sex.

The iegislative text of the Referendum asks: "should Section 3 of theJuryand Marriage Amendment
Act of 2009 be approved?" The measure then sets forth the text of section 3 of the act

The Board's review of Intitiative and Referendum measures is govemed by the Initiative,
Referendum, and Recall Chaner Amendments Act of 1977, effective March I0, 1978 (D.C. I-aw 2-
46; D.C. Official Code $ l-204.l0l etseq.l , and the lnitiative, Referendum, and Recall Procedures
Act of 1979, effective J,,ne 7, 1979 (D.C. Law 3-11 D.C. Official Code $ 1-1001.01 passln)
(Referendum Acts).

With certain specific exceptions, the referendum process may be used to suspend acts of the
Council of the Distnct of Columbia prior to the act becoming law, according to the prcvisions of
section 404 of the Home Rule Act . The Referendum Acts provide that the Board shall refuse to
accept a measure if the Board finds thar:

it is not a proper subject of referendum under the terms of title IV of the District of
Columbia Home Rule Act, or. . . "[t] he measure authorizes, or would have the effect
of authorizing, discrimination prohibited under the Human Rights Act."r

rD.C. Off ic ia l  Code $ 1-1001.16 (bX1)(C).  The provis ion prohibir ing in i t iat ives and
referendums that violate the Human Rights Act was an "outgrowth of proposals by rhe Gay
Activists Alliance." See Committee on Govemment Operations Staff Draft Committee Repofi
No. I on Bill 2-317, the Initiative, Referendum, and Recall Procedures Act of 1978, at 1 I
(Council of the Distnct of Columbia Apri) 28, 1978). It is designed to "ensure that no initiated
measure will establish an affirmative policy in favor of discrimination in this community."
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The D.C. Court of Appeals has held that this "effects clause" of the Human Rights Act

imports into the Act "the concept of disparate impact discrimination developed by the Supreme

Court in Griggs v. Duke Power Co." Gay Rights CoaI. v, Georgelown Univ.,536 A.Zd 1' 29 (D.C.

1987). Thus, it is not necessary to show discriminatory intent if the practice at issue has a
discriminatory effe ct. Ramirezv. Distict of ColumDla,, 2000 U.S. Dist. LEXIS 4161 (D.D C' Mu
27,200O): see also Gay Rights Coal. of Georgetown Univ. I'aw Ctr.,536 A.2d I' 30 (D.C 1987)
(The effects clause of the DCHRA prohibits unintentional discrimination as well as intentional.).

Section 231 of theHuman Rights Actmakes it an unlawful discriminatory practice to, wholly
or partialfy for a discriminatory reason based on the actual or perceived: . . . sex, . . . marital status,
. . . sexual orientation. gender identity or expression:

(l) To deny, directly or indirectly, any person the full and equal enjoyment of the
goods, services, lacilities, pnviieges, advantages, and accommodations ofany place
of public accommodatlons.

Section 273 of the Human Rights Act provides that it is a violation of the Human Rights Act
fo| the District govemment to:

refuse to provide any facility, service, program, ot benefit to any individual oa the
basis of an individual's actual or perceived: race, color, religion, national origin, sex,
age, marita.l status, personal appearance, sexual orientation, gender identity or
expression, familial status, family responsibilities, disability, matriculation, political
affitiation, source of income, or place of residence or business, (Emphasis added).4

There are significant righrs and responsibilities that inure to married persons that are denied
by failure to recognjze an out-of-state marriage.5 Thus, for the District govemment to deny persons
the beneflrs flowing from marriage on the basis of their sexual orientation or gender identity or
expression is contrary to the provisjons of the Human Rights Act.

"D.C. Official Code $ 2-1402.73. Significantly, section 273 was added to the Human
Rights Act after the Dean decision. See, section 2(g) of the Human Rights Amendment Act of
2002, effective October l, 2OO2 (D.C. Law 14- 189; 49 DCR 6523).

sSee, e.g., Marriage [:w in the District of Columbia, GLAA (noting over 200 righrs and
responsibilities in the Dist ct, and more than 1,000 federal rights and responsibilities of civil
marriage that arc not available to domestic partners.)
http//www. Blaa.org/archive/2004/glaamarriagereoort.odf See also Varnum v. Brien,'163
N.W,2d 862, 903 (lowa 2009) (Plaintiffs identify over 200 Iowa statutes affected by
civil-marriage status.).



ln Dcan v. District of Columbia, 65J A.2d 307, 319-20 (D.C. 1995), thc D.C. Court of
Appcals hold thst the Human Rights Act did not requirc thc SuPcrior Court to gr.nt a manirge
liccnsc to a samc-sex couplc. Thc mattcr pending bcforc thc Board is distinct from thc m&ttcr
considcrcd in Dean . ln Dcon, thc court considcrcd whcther the District could dcclinc to crcatc or
cclebrate a samc-oex marriagc, but did not considcr thc cvcn morc cxtnordinary action in which thc
governmcnt (or in this casc, thc clcctoratc) brcaks up an existing legal rclationship, or rcfuscs to
recognize thc lcgal right of pcrsons to rcmain manied solclyb€clusc of thcir scxualorientation. This
crucial disrinction bctwecn ajurisdiction dcclining to crcatc or cclcbratc a same-scx marriagc and
rcfusing to recognizc marriagcs valid in othcr statcs has bccn dctcrmincd by at lcast onc othcr state

' .to constitutc a violation of that statc's law prohibiting discrimination on the basis of scxual
oricntation.6

Thc sslient rcasoning cmplolcd in Dean was lh.t al$ough thc gcncral prohibitions of thc
Human Rights Act against discrimination bascd upon scxual oricntation could apply to thc r€fusal
of thc District to issue a marriagc licensc to a samc-sex couplc, thc court was not going to ptrsumc
thc Council intcndcd to effcct such a "dramatic changc" in thc law without an cxprcss provision in
thc Human Right Act rcfl€cting that intcnt.

(W)ecannot concludc that the Council evcr intendcd tochangc the ordinary mcaning
of thc word "marriagc" simply by cnacting thc Human Rights Act. Had lhc Council
intcnded to cffcct such a major definitionsl chrnge, countcr to common
undcrstanding, wc would expcct somc mcntion of it in the Human Rights Act of at
lcast in its lcgislativc history . . . Wc thcrcfor ctnnot concludc that thc Council
intcnded thc Human Rights Act to changc the fundamcntal definition of marriage.

Dean,65J A2d ar 320.

Here, howcver, the same reasoning dictates thatthc gcncral prohibitions ofthe Human Rights
Aet against discrimination based upon sexual orientation should apply bccausc it should not b€

Sge Martincz v. Counry of Monroe , 20O8 NY Slip Op 9@, I (N.Y. App. Div. 4th Dcpt
2008), appcal dismisscd 889 N.E.2d 496 (2008), in which thc Suprcmc Court ofNcw York,
Appcllatc Division, distinguishes thc Ncw York casc of Hernandez v. Robles, T N.Y. 3d 338
(2006) (which found no right for same scx couplcs to marry in Ncw York statc), and hcld that the
refusal to rccognize samc scr marriages ihat were solcmnizcd in other jurisdictions wa$ a
violation of thc Ncw York Human Rights Law (NY CIS Exec $ 296).



presumed that the Council intended to "effect such a dramatic change" as refusing to recognize
maniages that have been Jegally entered into and recognized by other j unsdictions wjthout having
exDresslv stated its intent to do so.

B. District law has historicallv recognized marriases that are valid in the place of their
celebration.

Existing Distnct law requires the recognitlon of marriages that were valid at their place of
celebration. Since at least 190i, the Districl has recognized marriages valid in the state in which they
were solemnized, unless the marriage was between persons domiciled in the Dlstrict at the time of
the mardage and the marriage would have been expressly prohibited by one of the provisions
contained in D.C. Official Code $ 46-401 through 46-404, or the marriage is jn violation of the
"sr;'ong public policy" of the District. Hitchens v. Hitchens,4T F. Supp. 73,74 (D.D.C. 1942)
(validity of marriage determined by law in the state where the maniage occured); McConnell v.
McConnell,99 F. Supp, 493,494 (D.D.C. 1951); District of Columbia. Rhodes v. Rhodes,,68
App.D.C. 313,96F.2d715 (1938); Carrv. Tarr, D.C., 82 F.Supp.398 (1949); Gerard.iv. Gerard.i,
D.C. , 69 F.Supp. 296 (194q.7 The Distnct does not havo a "strong public policy" againsr same sex
marriages, because is does not have a policy at all. None of the express prohibitrons in the Maniage
Act apply to a same-sex marriage, and courts do not make pubJic policy.s

ln Martinez, it was aJleged that a previous court decision upholding a refusal to issue a
marriage Iicense to the state's residents reflected the publjc policy of the state, the courr reasoned:

Hernandez d,oes not articulate the public policy for which it is cited by defendants,
but instead holds merely that the New York State Constitution d,oes not compel
recognition of same-sex man'iages solemnized in New York. The Coun of Appeals
noted that the I€gislarure ma) enact JegisJation recognizing same-sex marriages and,
in our vievr', the Couft of Appeals thereby indicated that the recognition of plaintiffs
marriage is not againsr the public policy of New York. It is also worth noting that,
unlike the overwhelming majonty of states, New York has not chosen, pursuant to
the federai Defense of Marriage Acr (28 USC I 17 38q, to enacr legislarion denying

TThis is consistent with the general and apparently universally accepted rule that the
validity of a marriage is to be determlned by the law of the place of the celebration of the
mamage, or the lex loci contractus.2 Beale, Conflict of Laws, pp. 703,704;35 Am.Jur.,Sec. 167
er f f . ,  p.282.

8The one provision thar was cited by rhe Dean coun as potentially applrcable has been
repealed,S'ee,sect ion2oftheManiageAmendmentActof2008,effect iveSeptemberl l ,200g
(D.C. Law 7'7-222:D.c. official code g 46-403), which efiminated a provision that made illegal
"(a)ny mamage erther of the pafiies ro which shall be incapable, from physical causes, of
entering into the married state-"


